STATE OF FLORI DA
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DEPARTMENT OF AGRI CULTURE AND
CONSUVER SERVI CES,

Petiti oner,
CASE NO. 95-1293

VS.

M CHAEL A. KAELER, d/b/a
TERM NI X | NTERNATI ONAL CO., LP.,

Respondent .
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RECOMVENDED ORDER

A hearing was held in this case in New Port Richey, Florida on May 25
1995, before Arnold H Pollock, a Hearing Oficer with the Division of
Admi ni strative Hearings.

APPEARANCES

For Petitioner: Robert G Wrley, Esquire
Department of Agriculture
Room 515, Mayo Buil di ng
Tal | ahassee, Florida 32399-0800

For Respondent: James M Nicholas, Esquire
Post O fice Box 814
Mel bourne, Florida 32902

STATEMENT OF THE | SSUES

The issue for consideration in this matter is whether the Departnent should
i ssue a Warning Letter to the Respondent because of his application of a
pesticide in a client's hone on Septenber 16, 1994.

PRELI M NARY NATTERS

By Notice of Intent to Inpose Warning Letter dated Decenber 30, 1994, John
A. Mulrennan, Jr., Ph.D, Chief, Bureau of Entonol ogy and Pest Control, on behal f
of the Conm ssioner of Agriculture, indicated the Departnent's intent to i ssue a
warning letter to the Respondent because, it is alleged, he inproperly applied a
regi stered pesticide in the personal residence of a consuner in new Port Richey,
Fl orida, on Septenmber 16, 1994. Respondent requested a formal hearing on the
al l egations and this hearing ensued.

At the hearing, Petitioner presented the testinmony of Crystal S. Tipton
t he consuner in question, and Terry W Bowen, an entonol ogi st i nspector for the
Departnment. The Departnent introduced Petitioner's Exhibit 1. Respondent
testified in his own behalf and presented the testinmony of Dr. Ellen M Thons,
an ent onol ogi st of Dow Lanco, nanufacturer of the substance in issue; Dr. John



R Mangol d, an entonol ogi st and techni cal specialist for Term nix; and Byron C
Lenont, a certified entonol ogi st and consultant. Respondent introduced
Respondent' s Exhibit A

A transcript of the proceedi ngs was furni shed and both counsel submtted
Proposed Fi ndi ngs of Fact which are hereby accepted and, as appropriate, are
i ncorporated in this Recomended Order. There is little question as to the
facts of this case other than as to whether M. Kaeler's application of the
pesticide in issue was consistent with the packaging | abel

FI NDI NGS OF FACT

1. At all times pertinent to the issues herein, the Departnent of
Agriculture was responsible for the registration, licensing and regul ati on of
pest control applicators in Florida.

2. In Septenber, 1994, Crystal S. Tipton contacted the Respondent, M chael
A. Kaeler, as the representative for Term nix International, and requested that
he cone to her honme, located at 6253 Ad Trail in New Port Richey, to spray for
bugs and fleas. Ms. Tipton had a contract with Term ni x, dated July 19, 1994,
which called for periodic applications, and this was the second visit under the
plan. On Septenber 16, 1994, Respondent canme to the home in response to the
call, arriving about 9:00 AM At that time, Ms. Tipton advised himthat she
had had a bad reaction fromthe July spraying.

3. On Septenber 16, 1994, Ms. Tipton was in the house al one. Respondent
started treating the house shortly after he arrived. Ms. Tipton had told him
not to spray her daughter's bedroom because of the reaction the child had had
fromthe prior treatment. Ms. Tipton remained in the house, cleaning, while
Respondent applied the substance. At no time, she asserts, did Respondent
instruct her to | eave the house or give her any instructions except to tell her
to wear shoes when she wal ked on the carpet. He did not tell her to stay off
the carpet until it dried. According to Ms. Tipton, while Respondent was
appl yi ng the pesticide, on occasion she was in the same roomwith him and she
could snell the spray. At no time did he advise her to | eave the roomwhile he
sprayed. Respondent al so got behind the baseboards to spray, and put pesticide
on the ground outside the house. He then left.

4. According to Ms. Tipton, the snell was worse this tinme than after the
first spraying. Though she opened all the w ndows, even while Respondent was
spraying, the snmell remained for hours, and at 11:30 PM the carpet was stil
danp, she clains. As she recalls it, the snell stayed in the house until the
fol |l ow ng day.

5. After Ms. Tipton realized there was a problem she contacted severa
experts to come out and see what could be done. Her husband contacted M.
Bowen, the Departnment’'s | ocal representative, and told hi mwhat had happened,
but no other conplaint was filed. Ms. Tipton called Term nix the Mnday after
the spraying to tell themthat all the people in the house were sick. They did
not respond pronptly, so she had the carpets cleaned and a maid service in to
cl ean the house, but even after that the snmell was still present.

6. Ms. Tipton does not know what chemical was applied in her home by
Respondent either in July or in Septenber. She recalls only that in July M.
Kael er also told her to wear shoes on the danp carpet. On that occasion, the
carpet was danp for three to four hours after spraying, but she does not know
how much chem cal was appli ed.



7. During the Septenber application, Ms. Tipton remained in the famly
room and the kitchen while M. Kaeler was applying the substance throughout the
house, and even when he was applying in the kitchen, which is tiled. Though he
used a broadcast spray in those areas which were carpeted, including the living
room the dining room the famly room the naster bedroom the halls, and the
entrances to the children's bedroons, he used a pin spray in the kitchen
VWhereas the broadcast spray gives a wide application, the pin spray is exact and
puts the pesticide in a very limted area. She had told himnot to spray in the
children's roons, and clains she asked himnot to use the same spray he had used
in the earlier visit.

8. Ms. Tipton clains M. Kaeler did not tell her he had used the sane
spray but in a diluted strength or in a | esser vol une. She cl ainms he said he
woul d not use the same spray and woul d not spray the daughter's bedroom It
woul d appear he did not spray the children's roonms, but there is no indication
he used a different spray in Septenmber than in July. Ms. Tipton clains the
carpet renmained danp far longer than it did during the July spraying and she
t hought this was unusual

9. Wen M. Bowen, the Departnent’'s entonol ogi st inspector, was contacted
by M. Tipton, he gave M. Tipton sone advice on howto deal with the problem
The children's doctor also called Bowen about what Bowen had told M. Tipton
VWhen M. Tipton finally suggested that the pesticide had been applied
i nproperly, Bowen opened his investigation. He took Ms. Tipton's statenent
and got the doctor's comments. He also took a statement from M. Kaeler and his
records for the July and Septenber applications, as well as copies of the |abels
fromthe containers of the pesticide applied.

10. The Departnent requires that all products be used consistent with the
| abel ing instructions and the standards of the Departnment and the Environnmenta
Protecti on Agency, (EPA). Fromhis investigation, M. Bowen determ ned that the
Respondent used Dursban L.O M. Bowen is famliar with that product and
determ ned that the Respondent applied the product at a concentrated rate in a
broadcast pattern over the carpets. This was appropriate, but if it were done
whi | e people other than the applicator were in the structure, he contend this
was specifically prohibited by the label. 1In his opinion, M. Kaeler's actions
constitute a violation of the statute and the Departnment's rule.

11. None of the information received by M. Bowen fromthe fanmly doctor
or the Health Departnent related to the propriety of Respondent's application of
the product. These contacts related only to the health of the children. The
only reference to possibly inproper applicationis found in Ms. Tipton's
undat ed st atenent.

12. The label on the Dursban L.QO product indicates, "Qther than the
applicator, treated areas should be vacated during application. Do not permt
humans or pets to contact treated surfaces until the spray has dried." M.
Bowen did not contact the manufacturer to see what "areas" being treated neant.
He feels that the interpretation is up to his agency, and he agrees with the
agency determ nation that the entire residence nmust be vacated. No direct
evi dence was presented to show the agency determ nati on, however, and it appears
the determination of propriety of application was left up to M. Bowen.

13. A broadcast spray is used for large areas. A pin streamis used for
cracks and crevices. A pin stream application does not, in M. Bowen's opinion
requi re vacation of the structure. The broadcast spray for flea control does,



however, as he sees it. |If the manufacturer were to hold that application did
not require evacuation of the entire structure, but only the room being treated,
then in that case, M. Bowen would conclude that the application by M. Kaeler
was appropriate. As he recalls, M. Kaeler used one half gallon of 1/4 percent
solution for an 1800 square foot application. This was a fairly light
treatment. M. Bowen has, hinself, applied Dursban L.O at this rate.

14. M. Kael er has been enpl oyed by Term ni x since Novenber, 1993 as a
service technician. He underwent 30 days of a training programin
identification of insects and application techni ques and requirenents of
pesticides, including Dursban, with the company. He is not licensed. Termnix
hol ds the |icense under which he operates.

15. M. Kaeler adnmits that when he treated the Tipton house on Septenber
16, 1994, Ms. Tipton conplained of her daughter's head aches resulting fromthe
prior application and asked himnot to spray the child s bedroom but she did
not object to the use of this pesticide. He broadcast sprayed all the carpeted
area up to the entry to the girls' bedroons. In all the girls' roons there were
cl ot hes, books and toys on the floor so he did not spray inside. In the
ki tchen, which, he clains, was the only location where Ms. Tipton was present
whi | e he sprayed, he used the pin streamtechnique.

16. The entire spraying took about 30 minutes. M. Kaeler also sprayed
the wi ndows and doors fromthe outside and the garage, using the pin stream
spray in all those locations. The one half gallon of solution was used to do
all the spraying at the Tipton's house that day, both inside and out.

17. M. Kaeler believes that the solution he sprayed on the carpeted areas
on Septenber 16, 1994 should have dried in no nore than an hour. He confirns
that Ms. Tipton opened the wi ndows and turned on the fans while he was stil
spraying. He had told her to do this the first tine. As M. Kael er understands
it, Termnix's policy is that occupants of property being broadcast sprayed for
i nsects should stay off the carpet being sprayed but need not vacate the
structure.

18. Dr. Ellen Thons, an entonol ogi st working for the manufacturer of the
chemcal in issue, indicates that the |abel instructions on containers of
Dursban L. O were intended by the conpany to nmean that the term"area" where the
chemical is being applied by broadcast spray includes not the entire structure
but the i medi ate area of the application because of the possibility of spraying
the chem cal on sonmeone. The danger is in contact with the substance through
the skin or through oral ingestion, not in the odor or the funmes. |In Dr. Thons'
opinion, M. Kaeler's application was consistent with the terns of the |abel
whi ch uses the term"should" rather than the term"nust".

19. The drying tine for carpet sprayed with Dursban L. O by broadcast
spray is effected by the thickness of the carpet and the relative humdity in
the sprayed area. Since a greater anount of applied substance dried nore
quickly in the high humdity of July, in Dr. Thons' opinion it is unlikely a
smal | er anpbunt applied in Septenber would take nore than 14 hours to dry. She
does not know what the climate factors were that day, however.

20. Dr. Mangold, a technical specialist for Term nix, and an entonol ogi st
certified in all four categories of pest control, reviewed all the material
evidence in this case and heard the testinony given at hearing. He has
concl uded that what M. Kaeler did was conservatively to apply a very diluted
spray, usually applied at a rate of one gallon per 1,600 square feet. Hi s one



hal f gallon application for an 1,800 square foot house, plus outside, is an
appropriate mai ntenance application

21. In Dr. Mangold's opinion, M. Kaeler's application in Septenber, 1994
was consistent with the [abel requirenents in anobunt, concentration and percent,
and with the requirenent that all other persons be out of the area being
treated. He does not believe, in light of what was shown, it could have taken
in excess of fourteen hours for this application to dry. |In his opinion, drying
shoul d have taken between twenty m nutes and an hour, and he can see no possible
expl anation for it having taken as long as Ms. Tipton clains.

22. Dr. Mangold defines the term"area treated" as being the i mediate
area being treated - an eighteen inch swath and sone adjacent area, to-wit: the
area being contacted by the spray.

23. M. Lenont, a fully certified entonol ogi st-consultant reviewed the
file on this case and heard the testinony given at hearing. 1In his opinion, the
term "area treated" includes the contact area, not the entire structure. He
bel i eves M. Kael er perforned consistently with the |abel instructions and there
was no violation. The words, "should" and "may", are interpreted in the trade
as perm ssive and non-enforceable. Stronger words, such as "shall" and "nust",
are directive and enforceabl e.

24. M. Lenont agrees that the application by M. Kaeler was a |ight
application. Drying depends on humdity, but often an application dries before
the operator |eaves. He cannot believe this application would have taken nore
than two to three hours, even under the nost adverse atnospheric conditions.
Certainly, it would not have taken nore than fourteen hours.

25. In Lenont's opinion, the issue of how cl ose an applicator can cone to
ot hers whil e applying Dursban L. O. by broadcast spray is a judgenent call. The
issue is contact. Ms. Tipton was not positive on the issue of M. Kaeler's
being in the roomw th her, other than the kitchen, while applying the
subst ance.

CONCLUSI ONS OF LAW

26. The Division of Adm nistrative Hearings has jurisdiction over the
parties and the subject matter in this case. Section 120.57(1), Florida
St at ut es.

27. The Departnment seeks to issue the Warning Letter based upon the
all egation that M. Kaeler applied a pesticide, Dursban L.O, in a manner
i nconsistent with the label directions provided by the manufacturer of the
product, and that this action constitutes a violation of section 482.051(1),
Florida Statutes, and Rule 5E-14.106(1), F. A C

28. The cited statutory provision states:

The departnment shall adopt rules to carry

out the intent and purpose of this Chapter
Prior to proposing the adoption of a rule,

t he departnent shall counsel with nenbers

of the pest control industry concerning the
proposed rule. The departnent shall adopt
rules for the protection of the health,
safety, and welfare of pest control enployees



and the general public, in conformty wth
this chapter and chapter 120, which require:

(1) That all pesticides or econom c poi sons
be used only in accordance with the registered
| abel s and | abeling or as directed by the United
States Environnental Protection Agency or the
Depart ment .

29. Rule 5E-14.106(1), F.A.C., pronulgated consistent with the above
aut hority, provides:

Only the pesticides having federal or state

regi stration clearance shall be used. 1t shal

be unlawful to use any registered pesticide in

a manner inconsistent with its |abel and I abeling,
except as provided by the United States Environ-
mental Protection Agency, the United States
Departnment of Agriculture, or the Departnent.

30. In laynmen's | anguage, the above cited authority says that, ordinarily,
pesticides will be used consistent with the instructions on the |abel provided
by the manufacturer. The Departnent, therefore, has the burden to prove, by a
preponderance of the evidence, that M. Kaeler's application of Dursban L.O in
t he Ti pton house on Septenber 16, 1994, was not in accordance with the
i nstructions provided by Dow Lanco on the | abel of the container in which it was
packaged.

31. An examination of the |label clearly indicates that applicators are

instructed that "... treated areas should be vacated during application," and
"Do not permt hunmans or pets to contact treated surfaces until the spray has
dried.” The Departnment's expert, M. Bowen, has construed those instructions as

meani ng that the entire structure being treated should be vacated, and M.
Kaeler's failure to get Ms. Tipton out of the house during the application
supports the intended warning letter. Odinarily, an agency's interpretation of
its rules and operable statutes is entitled to great deference and should not be
overruled as long as the interpretation is consistent with | egislative intent
and supported by conpetent evidence. Ctizens of State of Florida v. WIson, 568
So.2d 1267 (Fla. 1990); Mariner v. Canal Authority of State, 467 So.2d 989 (Fl a.
1985).

32. On the other hand, the manufacturer's scientist, that of Termnix, and
t he entonol ogi st-consultant presented by Terminix all agree that only the
i medi ate area being treated should be vacated during application. 1t is clear
that the danger of the substance is in contact with the body and not through
i nhal ati on of fumes or odor. Ms. Tipton at one point said that M. Kael er
applied the substance while she was in the roomwith him but at other tines,
she nmerely indicated she was in the house as he applied it. Consequently, it
cannot be concluded that M. Kaeler actually applied the substance while in the
same roomwith Ms. Tipton, but even if he did, there is sone evidence fromthe
testinmony of the scientists testifying for the Respondent, that this is not
proscribed. The inportant thing is that individuals not be exposed to
contam nati on fromtouching or being sprayed with the substance and it was not
shown that this happened. Further, the instructions on the |abel are nore
advi sory, (should), rather than directory, (must).

33. Assuming that M. Bowen had that authority to interpret the
Departnment's rule, his determ nation is not an interpretation of the rule but of



the label. 1In addition, the Departnent offered no evidence to support M.
Bowen's position and the Respondent presented substantial evidence to contradict
it. Taken together, the evidence does not show an actionable infraction by M.
Kael er.

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Conclusions of Law, it is,
t herefore:

RECOMVENDED THAT a Warning Letter not be issued to either Mchael A Kaeler
or Termnix International Co., LP., as a result of M. Kaeler's application of
Dursban L. O at the Tipton residence in New Port Richey, Florida on Septenber
16, 1994.

RECOMVENDED t his 24th day of July, 1995, in Tallahassee, Florida.

ARNOLD H. POLLOCK, Hearing Oficer
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 24th day of July, 1995.

COPI ES FURNI SHED:

Robert G Wbrley, Esquire
Department of Agriculture

Room 515, Mayo Buil di ng

Tal | ahassee, Florida 32399-0800

James M Nichol as, Esquire
P.O Box 814
Mel bour ne, Fl orida 32902

The Honor abl e Bob Crawf ord
Conmi ssi oner of Agriculture

The Capitol, Plaza Level

Tal | ahassee, Florida 32399- 0350

Harry Hooper

Ceneral Counsel

Department of Agriculture

Room 1302, The Capito

Tal | ahassee, Florida 32399-0800



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should consult with the agency which will issue the
Final Order in this case concerning its rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Recommended O der
shoul d be filed with the agency which will issue the Final Oder in this case.



